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contract is not sufficient, where the admitted facts on the face of the 
bill contradict such allegations. 

[Ed. Note. — For cases in point, see Cent. Dig., vol, 44, Specific Per- 
formance, § 368.] 

3. Pleading — Construction against Pleader. — In a suit for specific 
performance of a compromise agreement by which complainant's 
predecessors agreed to release all claims to the surface of a tract to 
defendant's predecessors, in consideration of a conveyance of all the 
mineral rights in the land, the bill herein having alleged that com- 
plainant's predecessors thereafter brought ejectment against defend- 
ant's predecessors to recover the land, but not setting out the record 
in the ejectment suit, under the rule that pleadings are construed 
more strongly against the pleader, it will be presumed that the eject- 
ment suit was for both the land and minerals, thereby abandoning and 
repudiating the compromise agreement for the conveyance of the 
minerals alone. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 39, Pleading, 
§ 66.] 

4. Specific Performance — Laches — Burden of Proof In a suit 

brought after 1905 to enforce specific performance of an agreement to 
convey mineral rights in land, executed in 1883, the burden was upon 
complainant to give sufficient reasons why the suit was not brought 
sooner, and to state specifically the impediments to an earlier prose- 
cution thereof. 

5. Same — Pleading — Nature of Allegations. — To obtain specific per- 
formance of an agreement to convey land, complainant must aver the 
facts -and circumstances entitling him to such relief by full, clear 
positive, and distinct statements. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 44, Specific Per- 
formance, §§ 356-370.] 

6. Same — Bill — Sufficiency. — Bill for specific performance of a com- 
promise agreement entered into in 1883, by which complainant's 
predecessors in interest were to release all claim to the surface of 
certain land in consideration of receiving a conveyance of the mineral 
rights therein, held not to show any good excuse for the unreason- 
able delay in seeking specific performance of the agreement, and to 
state facts and circumstances which showed on their face that the 
court would be liable to do great injustice by specifically enforcing 
the agreement, and hence the relief would be denied. 



NORTON COAL CO. v. HANKS' ADM'R. 

Sept. 10, 1908. 

[62 S. E. 335.] 

1. Master and Servant — Risks Assumed — Reliance on Master's Care 
— Servant's Knowledge of Danger. — An employee may not assume 
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that his employer has performed his duty in furnishing a reasonably 
safe place in which to work where the employee has knowledge 01 
facts or circumstances which would indicate to a reasonable man 
that the assumption was not justified. 

[Ed. Note.— For cases in point, see Cent. Dig., vol. 34, Master and 
Servant, §§ 574-600.] 

2. Trial — Instructions — Inconsistency. — Generally, where inconsis- 
tent instructions are given, the verdict should be set aside. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 46, Trial, §§ 
564-566.] 

3. Master and Servant — Injuries to Servant — Fellow Servant — Su- 
perintendence. — While it was the duty of a decedent, a track layer 
in defendant's mine, to keep a look-out for his own safety, and to in- 
spect the mine roof where he was working if he had reason to believe 
that it was unsafe, he would not thereby become a fellow servant of 
a mine boss, upon whom defendant had imposed the duty of inspect- 
ing generally the mine roof, and seeing that it was reasonably safe. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 34, Master and 
Servant, §§ 429, 463, 491.] 

4. Same—Duty of Superintendent. — It being the duty of defendant's 
mine foreman to inspect the mine and see that it was in a reasonably 
safe condition, he should have informed decedent of. the dangerous 
condition of the mine roof where he assigned the latter to work, of 
which he knew, even if he thought the roof would stand for awhile 
longer without falling. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 34, Master and 
Servant, § 297.] 

5. Same — Actions — Evidence — Admissibility. — In an action for the 
death of decedent by slate falling on him in a place where he had 
been assigned to work by the mine foreman, plaintiff could prove that 
under defendant's rules it was the foreman's duty to warn employees 
of the dangerous condition of the roof, of which he knew, when he 
ordered them to work in that place. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 34, Master and 
Servant, §§ 924-926.] 

6. Same. — In an action for decedent's death while repairing tracks 
in a mine where he was ordered to work by defendant's mine boss, a 
question to a witness whether it was the duty of the mine boss to 
warn men of any danger which exists in the working places to which 
he assigns them should have been limited to the dangerous conditions 
of the roof known to the mine boss, or which he should have known 
by the exercise of ordinary care. 



